
Assertion of Executive Privilege: The Precedents 
 

Background Statistics on Executive Privilege  
 
President George W. Bush asserted executive privilege 6 times, and President Clinton 14 times.   Each of 
those presidents made an assertion in a congressional dispute to protect the same category of 
documents that are being protected now (i.e., after-the-fact internal Executive Branch materials 
responding to congressional and media inquiries – in this case from the Justice Department).  
 
In fact, dating back to President Reagan, Presidents have asserted executive privilege 24 times. 
President Obama has gone longer without asserting the privilege in a Congressional dispute than any 
President in the last three decades. 
 
Background Points  
 
• From George Washington to George W. Bush, Presidents of both political parties have periodically 

asserted executive privilege to protect the confidentiality of certain kinds of Executive Branch 
information in response to demands by Congress. 
 

• As many prior Presidents and Attorneys General - including most recently President Bush and 
Attorney General Mukasey - have recognized, executive privilege protects the confidentiality not 
just of communications with the President or among White House staff in connection with 
presidential decisionmaking, but also deliberative communications between and among 
government officials and staff throughout the Executive Branch. 
 

• The Constitution requires that executive privilege protect such communications because, as the 
Supreme Court has said, “Human experience teaches that those who expect public dissemination 
of their remarks may well temper candor with a concern for appearances and for their own 
interests to the detriment of the decisionmaking process.” 

 
EXAMPLES OF ASSERTIONS OF EXECUTIVE PRIVILEGE NOT INVOLVING PRESIDENTIAL 
COMMUNICATIONS 
 

1. Oct. 1981: President Reagan asserted executive privilege over documents that described 
“internal deliberations within the Department of the Interior” concerning the Mineral Lands 
Leasing Act. 
 

2. Oct. 1982: President Reagan asserted executive privilege over internal EPA files concerning 
Superfund provisions. 

 
3. July 1986: President Reagan asserted executive privilege over documents written by William 

Rehnquist when he was head of OLC at DOJ.   
 

4. Aug. 1991: President George H.W. Bush asserted executive privilege over an internal Defense 
Department memorandum making recommendations regarding an aircraft development 
contract. 

 
5. Dec. 2001: President George W. Bush asserted executive privilege over internal Justice 

Department materials relating to prosecutorial decisionmaking during the Clinton 
Administration. 


